STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
M AM - DADE COUNTY SCHOOL BOARD,
Petiti oner,
VS. Case No. 01-2112

FRANK F. FERGUSON

Respondent
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on Septenber 25, 2001, at Mam, Florida, before Cl aude B
Arrington, a duly-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: John A. Geco, Esquire
M am - Dade County School Board
1450 Northeast Second Avenue, Suite 400
Manm , Florida 33132

For Respondent: No appearance

STATEMENT OF THE | SSUE

Whet her Petitioner has just cause to term nate Respondent's
enpl oynent as a school custodi an based on the allegations

contained in the Notice of Specific Charges filed June 21, 2001.



PRELI M NARY STATEMENT

On May 16, 2001, Petitioner voted to term nate Respondent's
enpl oynent as a school custodi an, subject to his due process
rights. Respondent requested a formal adm nistrative hearing to
chal | enge the proposed action, the matter was referred to the
Division of Adm nistrative Hearings, and this proceeding
fol I oned.

On June 21, 2001, Petitioner filed its Notice of Specific
Charges setting forth the grounds for the termnation of his
enpl oynment. The facts found bel ow and the grounds for the
term nati on of Respondent's enploynment set forth bel ow were
properly alleged in the Notice of Specific Charges.

At the final hearing, Petitioner presented the testinony of
the foll owi ng School Board enpl oyees assigned to Horace Mann
M ddl e School (Horace Mann): Mark W/l der (math teacher and
coach), C arence Strong (physical education teacher), Carolyn
Bl ake (principal), Robin Hechler (assistant principal), Noel
Chanbers (custodian), WIlliam MlIntyre (lead custodi an), and
Wllie Lee Ellis, Jr. (head custodian). Petitioner also
presented the testinony of E. D. (a student at Horace Mann at
times pertinent to this proceedi ng) and Rei nal do Benitez
(Executive Director of Petitioner's Ofice of Professiona
Standards). Petitioner offered the foll ow ng pre-nmarked

exhi bits, each of which was admtted i nto evi dence: 1, 3, 4, 5,



7, 10, 13, 14, 15, 16, 18, 21, 22, 24, 25, 26, 27, 28, 29, 30,
31, and 32.

Respondent did not appear at the final hearing.

A transcript of the proceedings was filed on Novenber 26,
2001. Petitioner filed a Proposed Recommended Order, which has
been dul y-consi dered by the undersigned in the preparation of
this Recomended Order. Respondent did not file a proposed
reconmended order

FI NDI NGS OF FACT

1. At all times pertinent to this proceeding, Petitioner
was a dul y-constituted School Board charged with the duty to
operate, control, and supervise all free public education within
t he school district of Mam -Dade County, Florida. See
Section 4(b) of Article I X of the Constitution of the State of
Fl orida, and Section 230.03, Florida Statutes.

2. At all tines pertinent to this proceedi ng, Respondent
was enpl oyed by Petitioner as a custodian at Mam Edison Mddle
School (M am Edison) and Horace Mann. Both schools are public
school s | ocated in M am - Dade County, Florida.

3. On May 16, 2001, Petitioner voted to suspend
Respondent's enpl oynent as a school custodian and to term nate

t hat enpl oynent.



4.

Respondent is a non-probationary "educational support

enpl oyee" within the nmeaning of Section 231.3605, Florida

St at ut es,

whi ch provides, in pertinent part, as follows:

(1) As used in this section:

(a) "Educational support enpl oyee" neans
any person enployed by a district school
system who is enployed as a teacher
assi stant, an educati on paraprofessional, a
menber of the transportation departnent, a
menber of the operations departnent, a
menber of the mai ntenance departnent, a
menber of food service, a secretary, or a
clerical enployee, or any other person who
by virtue of his or her position of
enpl oynent is not required to be certified
by the Departnent of Education or district
school board pursuant to s. 231.1725.

(b) "Enpl oyee" neans any person enpl oyed
as an educational support enpl oyee.

(c) "Superintendent” neans the
superi ntendent of schools or his or her
desi gnee.

(2)(a) Each educational support enployee
shall be enpl oyed on probationary status for
a period to be determ ned through the
appropriate collective bargai ni ng agreenent
or by district school board rule in cases
where a coll ective bargai ni ng agreenent does
not exi st.

(b) Upon successful conpletion of the
probati onary period by the enpl oyee, the
enpl oyee' s status shall continue from year
to year unl ess the superintendent term nates
t he enpl oyee for reasons stated in the
col | ective bargai ning agreenent, or in
district school board rule in cases where a
col | ective bargai ni ng agreenent does not
exi st .

(c) In the event a superintendent seeks
term nation of an enployee, the district
school board may suspend the enpl oyee with
or without pay. The enployee shall receive
written notice and shall have the
opportunity to formally appeal the



term nation. The appeal s process shall be
determ ned by the appropriate collective
bar gai ni ng process or by district school
board rule in the event there is no

col | ecti ve bargaini ng agreenent.

5. Respondent is a nenber of the American Federation of
State, County, and Minici pal Enpl oyees, Local 1184 (AFSCME).
AFSCME and Petitioner have entered into a Collective Bargaining
Agreenent (the Agreenent) that includes provisions for the
di sci pline of unit nmenbers.

6. Article Il of the Agreenment provides that Petitioner
may di scipline or discharge any enpl oyee for just cause.

7. Article XI of the Agreenent provides specified due
process rights for unit nmenbers. Petitioner has provided
Respondent those due process rights in this proceeding.

8. Article XI of the Agreenent provides for progressive
di sci pline of covered enpl oyees, but al so provides that
" t he degree of discipline shall be reasonably related to
the seriousness of the offense and the enpl oyees [sic]
record. "

9. Article X, Section 4C of the Agreenent provides that
enpl oynent nay be terminated at any tinme for disciplinary cause
arising fromthe enpl oyee's performance or non-perfornmance of
j ob responsibilities.

10. On February 6, 1996, Respondent was issued a

menor andum from the principal of Mam Edison involving



Respondent's use of profanity in the presence of students. In
t he nenorandum the principal directed Respondent not to use
profanity on school grounds.

11. On May 21, 1998, Respondent, Mark W/l der, C arence
Strong, and a student were in the cafeteria of Horace Mann
preparing for a fund raising activity. Respondent spouted
profanities directed towards M. WIlder and threatened himwth
a nop handle. Respondent feigned a swing of the nop handl e,
causing M. Wl der to reasonably fear he was about to be struck
by the nop handle. M. WIlder had done nothing to provoke
Respondent. M. Strong knew Respondent and was able to defuse
t he situation.

12. M. Wlder reported the incident to Senetta Carter,
the principal of Horace Mann when the incident occurred.

Ms. Carter reported the incident to Petitioner's director of
regi on operations. Respondent received a copy of the School
Board rule prohibiting violence in the workplace. After

i nvestigation, the school police substantiated a charge of
assaul t agai nst Respondent.

13. On March 15, 1999, Petitioner's Ofice of Professional
Standards held a Conference for the Record (CFR) with Respondent
pertaining to the incident with M. WIlder. Respondent was

specifically directed to refrain from using inproper |anguage



and from di spl ayi ng any action that another person coul d
interpret as being a physical threat.

14. On Cctober 25, 2000, during the evening shift,
Respondent physically assaulted WIliam MIntyre and Noe
Chanbers while all three nen were working as custodi ans at
Horace Mann. Respondent shouted profanities towards both nen,
threatened them and violently grabbed themby their shirt
coll ars. Respondent punched M. Mlintyre in the area of his
chest and broke a chain M. Chanbers wore around his neck.

15. M. Chanbers and M. Mlintyre reported the incident to
Robi n Hechl er, an assistant principal at Horace Mann.

16. Respondent came to Ms. Hechler's office while she was
interviewing M. MlIntyre about the incident. Wen Ms. Hechler
attenpted to close the door to her office so she could talk to
M. Mlntyre in private, Respondent put his hand out as if to
nmove Ms. Hechler out of his way. M. Hechler told Respondent
not to touch her and instructed himto wait outside her office.
Ms. Hechler later told Respondent to cone in her office so she
could interview him Respondent was acting irrationally.

Ms. Hechler told himif he could not control hinself she would
call the school police. Respondent replied that was fine and
wal ked out of her office. M. Hechler reported the incident to

t he school police, who ordered Respondent to | eave the preni ses.



17. Following the incident, neither M. Chanbers nor
M. Mlintyre wanted to work with Respondent because they were
afraid of him
18. In response to the incident involving M. MlIntyre and
M. Chanbers, the principal of Horace Mann referred Respondent
to the Petitioner's Enployee Assistance Program on Novenber 2,
2000. Respondent's shift was changed so he woul d not be worki ng
with M. Chanbers or M. Mlintyre
19. On Novenber 7, 2000, Respondent attacked J. C., a
student at Horace Mann, in the cafeteria area of Horace Mann to
punish J. C for sonething Respondent thought J. C. had said or
done. Respondent shouted profanities towards J. C. and choked
his neck. J. C. was very upset and injured by Respondent's
attack. Respondent was arrested on Novenber 7, 2000, on the
of fense of battery on a student. On February 21, 2001, he was
adj udi cated guilty of that offense, placed on probation for six
nont hs and ordered to attend an anger control class. Respondent
was al so ordered to have no contact with J. C
20. School Board Rule 6Gx13-4-1.08, prohibiting violence
in the workplace, provides as foll ows:
Nothing is nore inportant to Dade County
Public Schools (DCPS) than protecting the
safety and security of its students and
enpl oyees and pronoting a violence-free work
environnment. Threats, threatening behavior,

or acts of violence agai nst students,
enpl oyees, visitors, guests, or other



i ndi vi dual s by anyone on DCPS property w ||
not be tolerated. Violations of this policy
may |lead to disciplinary action which

i ncludes dismssal, arrest, and/or
prosecuti on.

Any person who nmakes substantial threats,
exhi bits threatening behavior, or engages in
vi ol ent acts on DCPS property shall be
renmoved fromthe prem ses as quickly as
safety permts, and shall remain off DCPS
prem ses pendi ng the outconme of an
investigation. DCPS will initiate an
appropriate response. This response nay
include, but is not limted to, suspension
and/or term nation of any busi ness
rel ati onshi p, reassi gnnent of job duties,
suspension or term nation of enploynent,
and/or crimnal prosecution of the person or
persons i nvol ved.

Dade County Public Schools [sic] enployees
have a right to work in a safe environnent.
Vi ol ence or the threat of violence will not
be tol erat ed.

21. School Board Rule 6Gx13-5D 1.07, provides that
corporal punishnment is strictly prohibited. Respondent's attack
on J. C constituted corporal punishnment.

22. School Board Rule 6Gx13-4A-1.21, provides as follow ng
pertaining to enpl oyee conduct:

| . Enpl oyee Conduct

Al |l persons enpl oyed by The School Board
of M am - Dade County, Florida are
representatives of the M am -Dade County
Public Schools. As such, they are expected
to conduct thenselves, both in their
enpl oynment and in the comunity, in a manner
that will reflect credit upon thensel ves and
the school system

Unseem y conduct or the use of abusive
and/ or profane | anguage in the workpl ace is
expressly prohibited.



CONCLUSI ONS OF LAW

23. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter hereof and the parties
hereto. Sections 120.569 and 120.57(1), Florida Statutes.

24. Petitioner has the burden of proving by a
preponderance of the evidence the allegations contained in the

Notice of Specific Charges. See Florida Departnent of

Transportation v. J.WC., Co., 396 So. 2d 778 (Fla. 1st DCA

1981); Allen v. School Board of Dade County, 571 So. 2d 568

(Fla. 3d DCA 1990); and Dileo v. School Board of Dade County,

569 So. 2d 883 (Fla. 3rd DCA 1990).

25. Respondent violated Rule 6Gx13-4-1.08 (prohibiting
violence in the workplace), Rule 6Gx13-5D 1.07 (prohibiting
corporal punishnment), and Rule 6Gx13-4A-1.21 (prohibiting
conduct unbecom ng a School Board Enpl oyee). Moreover, his
ef fectiveness as a school enpl oyee has been inpaired by his
repeat ed aggressive conduct towards a teacher, co-workers, and a
st udent.

26. Petitioner established by the requisite evidentiary
standard that it has just cause to term nate Respondent's

enpl oynent .
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that Petitioner enter a final order
term nati ng Respondent's enpl oynent.

DONE AND ORDERED this 12th day of Decenber, 2001, in

Tal | ahassee, Leon County, Florida.

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl. us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 12th day of Decenber, 2001.

COPI ES FURNI SHED:

Frank Fer guson
7155 Northwest 17th Avenue, No. 9
Manm, Florida 33147

John A. Greco, Esquire

M am - Dade County School Board

1450 Nort heast Second Avenue, Suite 400
Manm , Florida 33132

Dr. Roger C. Cuevas, Superintendent
M am - Dade County School Board
1450 Northeast Second Avenue

Mam , Florida 33132
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Honorabl e Charlie Cri st
Conmmi ssi oner of Education
Departnment of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

James A. Robi nson, General Counse
Depart nent of Education

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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